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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

PASTERULESHERE 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00613 
CASE NAME:  WILLIAM KOPAS VS.  LAFAYETTE OAKS ASSOCIATES, LP, A CALIFORNIA LIMITED 
PARTNERSHIP 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 
The motion became moot with the filing of the FAC. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  C22-00675 
CASE NAME:  IRAJ NAIMA, MD VS. AHMAD HAKIMJAVADI, DDS 
 HEARING ON DEMURRER TO:   
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendants Iraj Naima, M.D. and Maryam Doroudian, D.D.S.’s (collectively 

“Cross-Defendants” or “Landlords”) Demurrer to the Cross-Complaint of Cross-Complainant Ahmad 

Hakimjavadi, D.D.S. (“Cross-Complainant” or “Tenant”.) For the reasons set forth below, Cross-

Defendants’ demurrer is sustained with leave to amend. 

Meet and Confer  

Before filing a demurrer, the “demurring party shall meet and confer in person or by telephone with 

the party who filed the pleading that is subject to the demurrer….” (California Code of Civil Procedure 

(“CCP”) §430.41(a) (emphasis added.) “The parties shall meet and confer at least five days before the 

date the responsive pleading is due.” (CCP §430.41(a)(2).) The meet and confer “shall” include a 

discussion of the legal support for the Parties’ positions. (CCP §430.41(a)(1).)  

The demurring party “shall file and serve with the demurrer a declaration stating” that the parties 

either properly met and conferred, or that the opposing party failed to respond to the meet and 

confer request or properly failed to meet and confer in good faith. (CCP §430.41(a)(3).)  

There is no declaration in support of Cross-Defendants’ Demurrer, much less one addressing the 

issues required regarding meeting and conferring with opposing counsel prior to filing the Demurrer. 

Cross-Complainant requests that the Demurrer be overruled due to the procedural deficiency.  

Failure to properly meet and confer, however, “shall not be grounds to overrule or sustain a 

demurrer.” (CCP §430.41(a)(4).) As there is but a single cause of action at issue, it appears there have 

been numerous discussions between the parties regarding the issues in this matter, and Cross-

Defendants’ counsel acknowledged his oversight in not providing the required declaration, the Court 

will address the matter without the formal meet and confer requirement.  

The Parties are reminded, however, to review and comply with all of the California Rules of Court and 

the Code of Civil Procedure requirements moving forward.  

Allegations in the Cross-Complaint 

The Cross-Complaint alleges a single cause of action for declaratory relief, which pertains to the 

Commercial Lease (“Lease”) entered into between the Parties for the lease of real property located at 

1804 San Miguel Drive in Walnut Creek, California (the “Premises”). The Lease is attached as Exhibit A 

to the Complaint. (Cross-Complaint at ¶5.) Tenant alleges that he discovered the presence of asbestos 

at the Premises, which was not disclosed by Cross-Defendants before the Lease was executed. (Id. at 

¶7.) The Cross-Defendants are alleged to have known, or had reason to know, about the presence of 
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the asbestos. (Id. at ¶8.) As such, the Cross-Complaint claims there is an actual controversy between 

the parties as to who is responsible for remediating the asbestos. (Id. at ¶11.)  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 

demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

“When interpreting contracts, courts must first determine whether the language is ambiguous, or, in 

other words, whether it is reasonably susceptible to the interpretation urged by a party.” (Oakland-

Alameda County Authority v. Golden State Warriors, LLC (2020) 53 Cal.App.5th 807, 816.) The 

threshold determination of ambiguity is a question of law. (Ibid.)  

“Under statutory rules of contract interpretation, the mutual intention of the parties at the time the 

contract is formed governs interpretation.” (AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 821.) 

“Such intent is to be inferred, if possible, solely from the written provisions of the contract.” (Id. at 

822.) “The ‘clear and explicit’ meaning of these provisions, interpreted in their ‘ordinary and popular 

sense,’ unless ‘used by the parties in a technical sense or a special meaning is given to them by usage’ 

controls judicial interpretation.” (Ibid.) “Thus, if the meaning a layperson would ascribe to contract 

language is not ambiguous, we apply that meaning. (Ibid.) 

Section 9 (a) of the Lease states, in relevant part: 

“Tenant acknowledges that Tenant is leasing the Leased Premises on an “AS IS” basis. 

Tenant shall, subject to Landlord’s obligations under this Lease, at all times during the 

Term, and at Tenant’s sole cost and expense, keep, maintain, and repair the building 

and other improvements upon the Leased Premises in good and sanitary order and 

condition (except as otherwise provided in this Lease) … Tenant shall also at Tenant’s 

sole cost be responsible for any alterations or improvements to the Lease Premises 

necessitated as a result of the requirement of any municipal, state, or federal 

authority … By entering into the Leased Premises, Tenant shall be deemed to have 

accepted the Leased Premises as being in good and sanitary order, condition, and 
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repair…” (Lease at §9(a).)  

The Lease is clear that Tenant “is leasing the Leased Premises on an “AS IS” basis,” and that he “shall 

be deemed to have accepted the Leased Premises as being in good and sanitary order, condition, and 

repair….” (Ibid.). In the context of the sale of real property, courts have recognized that the “sale of 

property ‘as is’ is a sale of the property in its ‘present and existing condition’; the use of the phrase ‘as 

is’ relieves a seller of real property from liability for defects in that condition.” (Shapiro v. Hu (1986) 

188 Cal.App.3d 324, 333.) As the Shapiro court noted, “an ‘as is’ provision in any sale puts potential 

buyers on notice that the seller makes no warranties about the quality or condition of the thing sold.” 

(Ibid.) “In practice, it serves as a kind of ‘red flag’ warning to the buyer that the goods or property to 

be sold may not be in perfect condition or of ideal quality.” (Ibid.) An ‘as is’ provision in a lease comes 

with the same disclaimer.  

Cross-complainant alleges that Shapiro “has nothing to do with the allegations in the cross-complaint” 

and that Cross-Defendants “completely disregard controlling legal authority ruling that courts must 

look to the circumstances surrounding the lease negotiations, rather than the face of the lease itself, 

to determine whether the lessor or the lessee was intended to be responsible for ‘substantial’ repairs, 

especially when the lease agreement remains silent on permanent, substantial or unforeseen building 

additions or alterations.” (Opp. at 7:2-9.) Cross-complainant cites a California Supreme Court case 

(Glen R. Sewell Sheet Metal, Inc. v. Loverde (1996) 70 Cal.2d 666 (“Loverde”)) – which could be 

controlling, and a Second Circuit Court of Appeal case applying and interpreting New York law 

(Mayfair Merchandise Co. v. Wayne (1969) 415 F.2d 23) as support for this claim. As the New York 

case has no bearing on the current matter, and cannot be considered “controlling legal authority,” it 

will not be addressed.  

As for Loverde, the case is distinguishable and does not stand for the proposition cited by Cross-

Complainant. There, a problem arose with the septic system on the property. The tenant paid to have 

the problem cleaned up, but was unable to fix the problem. (Loverde 70 Cal.2d at 670.) Thereafter, 

the Sacramento County Department of Public Health (the “County”) ordered that the property 

sewage system be connected to the public sewer system. After determining that it would be cost 

prohibitive to do so, the tenant abandoned the lease with 11 months left. Tenant argued they were 

justified in abandoning the lease, owed no rent, and was due return of his advance rent payments. 

(Id. at 670-71.) 

In Loverde, the Court was tasked with determining which party had the duty “under the terms of the 

lease and sublease” to comply with the governmental orders regarding the sewage system. (Id. at 

671.)  

The Court looked at the different duties that apply to parties to a lease, examining two competing 

duties: (1) the duty to repair or maintain the premises in the absence of special laws or governmental 

orders, and (2) the “preventative or reparative actions” required by laws and orders governing the 

premises. As to the first duty, the Court explained: 
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“Since no general public policy requires that private property and improvements 

thereon be maintained in good condition at all times, a private property owner is 

under no general duty to correct defective conditions, and the fact that he leases the 

premises to another does not alter the rule.” (Ibid.)  

Likewise, the Court found that the “lessee is under no general duty to correct defective 

conditions on the leased premises except when necessary to prevent waste or to rectify 

dilapidations caused by his own lack of ordinary care.” (Ibid.) Thus, when there is no 

governmental order requiring certain repairs or remediations, neither party is required to 

make such repairs or remediations.  

That is the status of this case – i.e. there is no governmental order or law identified in the 

Cross-Complaint requiring any action with regard to the asbestos allegedly found at the 

property. Thus, based on the above summary of the law by the Court, neither party has an 

obligation to address the asbestos at this time. (The parties can, or course, agree to impose 

the duty to repair on one of the parties if they so desire, as discussed below.)  

The Loverde Court does go on to explain that when “preventative or reparative actions are 

required by laws and orders governing the premises and their uses,” “public policy requires 

that someone at all times be obligated to comply with such laws and orders.” (Id. at 672.) In 

determining who was responsible for keeping the sewage system in compliance with the 

County’s orders, the Court determined that it “must therefore interpret the terms of [the 

lease] to determine whether [the lessee] assumed that duty and risk.” (Ibid.)  

Thus, even when the Court needs to determine who is responsible for corrective action due 

to a governmental law or order, the Court will first look to the specific terms of the lease. In 

the lease at issue in Loverde, the Court noted that, per the lease, the lessee: (1) agreed to 

comply with all laws, rules, and ordinances, (2) examined and knew the condition of the 

premises, (3) agreed to assume all risk of loss by reason of damage to person or property 

caused by their use of the premises. (Id. at 675.) In addition, the lease provided that the 

landlord: (1) made no representation as to the condition of the property, and (2) was relieved 

of all obligations as to the repair or maintenance of the improvements to the property. (Ibid.) 

Given the above, the Court found that the explicit terms of the lease showed that the lessee 

assumed responsibility for the sewage system. (Id. at 676-77.)  

Similar provisions are included in the Lease in this matter. Tenant (1) agreed to comply with all 

applicable laws (§10); (2) took the premises “as is” and agreed that he was accepting the premises “in 

good and sanitary order, condition, and repair…” (§9(a); and (3) agreed to defend and hold Landlord 

harmless from any damage or injury to others “arising from the use of the Leased Premises by Tenant, 

or from the failure to Tenant to keep the Leased Premises in good condition and repair…” (§12(b).) In 

addition, the Cross-Defendant/Landlord (1) made no representation as to the condition of the 

property (§9(a)) and (2) was relieved of all obligations as to the repair or maintenance to the 
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property, except for those items specifically identified in sections 9(b) and 18 of the Lease.  

In addition to the above, Tenant specifically waived “all rights provided for by Civil Code §1941…,” 

which provides, in relevant part, that the “lessor of a building intended for the occupation of human 

beings must, in the absence of an agreement to the contrary, put it into a condition fit for such 

occupation, and repair all subsequent dilapidations thereof, which render it untenantable…” (Cal. Civ. 

Code §1941 emphasis added.) Here, not only did Tenant waive the protections of section 1941, but 

the specific terms of the Lease show there is ‘an agreement to the contrary’ – i.e. that Tenant took 

the premises ‘as is’ and agreed to “keep, maintain, and repair the building and other improvements 

upon the Leased Premise in good and sanitary order and condition,” at his own cost and expense. 

(Lease at Sec. 9 (a).) 

Cross-Complainant also cites to two other California Supreme Court cases in support of his position. 

Those cases, however, are in accord with Loverde. For example, in Brown v. Green (1994) 8 Cal.4th 

812, the Court reiterated that “neither party to a commercial lease owes a duty to repair leased 

property in the absence of an agreement allocating that responsibility, ‘[a] different conclusion must 

be reached … when preventative or reparative actions are required by laws and orders governing the 

premises and their uses.’” (Id. at 822 quoting Loverde, supra, 70 Cal.2d at 672 emphasis added.) As in 

Loverde, the Court was faced with a situation where a government entity (there the Los Angeles 

County Department of Health Services) found a violation and ordered repairs/remediation be made. 

(Id. at 820.) As there was an order to do the work, the Court needed to determine what party should 

be responsible.  

Likewise, in Hadian v. Schwartz (1994) 8 Cal.4th 836 (a companion case to Brown) there was a 

governmental order requiring certain repairs to the property – there earthquake retrofitting ordered 

by the City of Los Angeles. The whole of the analysis in Hadian relies on the fact that there was a 

government order requiring the earthquake retrofitting. As such, it is inapplicable to the current 

matter.  

Given the above, there is no reason to look beyond the terms of the Lease, and to examine the 

‘circumstances surrounding the lease negotiations’ to determine what party is responsible for 

remediating the asbestos allegedly discovered on the property. The Tenant agreed to “keep, 

maintain, and repair the building and other improvements upon the Leased Premises in good and 

sanitary order and condition” at his own expense. Absent a governmental order requiring the 

removal/remediation of the asbestos, the Parties’ agreement controls.  

As outlined above, the Lease makes clear that the Tenant is required to make all necessary repairs at 

his own expense. (Lease at §9(a).) The Landlord is only responsible for certain enumerated repairs, 

none of which relate to the issues in this matter. (Lease at §§9(b), 18.) Tenant waived “all rights 

provided for by Civil Code §1941.” (Ibid.)  

Cross-Complainants reference to Section 18 of the Lease provides no assistance. Section 18 states, in 

relevant part, that the “Landlord shall make necessary repairs upon the occurrence of … declaration 
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of the Leased Premises or the building containing the Leased Premises as unsafe or unfit for 

occupancy by any authorized public authority for any reason other than Tenant’s act, use, or 

occupation, which declaration requires repairs either to the Leased Premises or the building.” (Lease 

at §18(a)(i).) As explained above, there is no such declaration. Therefore, Section 18 does not come 

into play.  

Given the above, Cross-Defendants demurrer is sustained as the Cross-Complaint fails to state facts 
sufficient to constitute a cause of action. (CCP §431.10(e).) Cross-Complainant is granted leave to 
amend. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC18-00581 
CASE NAME:  NAJJAR VS. GOLDSTEIN 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS BY ALEX GOLDSTEIN 
*TENTATIVE RULING:* 
 
Vacated by settlement. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC18-00581 
CASE NAME:  NAJJAR VS. GOLDSTEIN 
 *HEARING ON MOTION IN RE:  REQUESTING AND OSC HRG RE: CONTEMPT BY GEORGE NEJJAR 
*TENTATIVE RULING:* 
 
Vacated by settlement. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-01557 
CASE NAME:  LYTTLE VS JOHN MUIR HEALTH 
 HEARING ON SUMMARY MOTION  JUDGMENT FILED BY THE DEFENDANT JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 

Before the Court is a motion for summary judgment filed by John Muir Health (“Defendant”). 
The motion for summary judgment is denied. The motion for summary adjudication is denied as to 
issues 1 to 4 and 6, and granted as to issue 5.  

Background 

Plaintiff’s complaint alleges that Plaintiff tripped and fell in the parking lot of Defendant’s 
medical center. Plaintiff alleges that she fell because of a “hole” in the parking lot asphalt. Plaintiff 
alleges that she was discharged from the hospital at approximately 4:35am, and that it was dark out 
when she walked outside. Plaintiff alleges that she did not see the hole while traversing the parking 
lot. Plaintiff alleges two causes of action against Defendant: negligence and premises liability. 
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Defendant argues that it is neither liable for negligence nor premises liability because it had 
no duty to act. (Defendant’s Memorandum of Points and Authorities in Support of Motion for 
Summary Judgment, page 6, lines 7-8.) Defendant argues that the alleged defect is trivial and 
therefore not an issue Defendant was required to proactively cure. (Ibid.) Defendant also argues that 
it had no actual or constructive notice of the defect. (Defendant’s Memorandum, page 8, lines 8-10.) 

These facts are supported by the declaration of Sara Eifler, Risk Manager for John Muir 
Health’s Concord Medical Center, and the declaration of Damon Thurston, attorney for Defendant, as 
well as the supporting exhibits included with it.  

Plaintiff argues in its opposition to Defendant’s motion that there is a triable question as to 
the dangerousness of the alleged defect. (Plaintiff’s Opposition to Defendant’s Motion for Summary 
Judgment, page 6, lines 9-12.) Plaintiff argues that Defendant had a duty imposed by state and local 
codes, as well as a self-imposed higher duty of care to its patrons. (Plaintiff’s Opposition, pages 7-8.)  
Plaintiff further argues that the Eifler declaration should be disregarded in its entirety because it 
incorrectly states the date of Plaintiff’s injury. (Plaintiff’s Opposition, page 12, lines 24-28.) 

These facts are supported by the declaration of Nathalie E. Corral, counsel for Plaintiff, and 
the supporting exhibits included with it. 

Standard 

If all the papers submitted show that there is no triable issue of material fact and that the 
moving party is entitled to judgment as a matter of law, then a motion for summary judgment (MSJ) 
shall be granted. (Code Civ. Proc., § 437c (c).) To determine if the papers show that there is no triable 
issue, the court shall consider all of the evidence in the papers, except that to which objections have 
been made and sustained, and all inferences reasonably deducible from the evidence. (Ibid.) 
Summary judgment shall not be granted by the court based on inferences reasonably deducible from 
the evidence if contradicted by other inferences or evidence that raise a triable issue as to any 
material fact. (Ibid.) In ruling on the motion, the Court must consider all presented evidence and 
reasonable inferences in the light most favorable to the party opposing the motion. (See Molko v. 
Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107.) 

A moving party must persuade the Court there is no triable issue of material fact as to each 
element of each cause of action or defense asserted. (Code Civ. Proc., § 437c(p)(1); see also Molko, 
supra, 46 Cal.3d at 1107.) If the party meets this burden, then the burden shifts to the party opposing 
the motion to show at least one triable issue of material fact exists as to each cause of action or 
defense. (Ibid.) If the MSJ is unopposed, or the opposition is flawed, the Court still cannot grant 
summary judgment “unless the moving party meets its burden[.]” (Quintilliani v. Mannerino (1998) 62 
Cal.App.4th 54, 59.) 

Pursuant to California Civil Code (“CCC”) section 1714: 

Everyone is responsible, not only for the result of his or her willful acts, but also for an injury 
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occasioned to another by his or her want of ordinary care or skill in the management of his or 
her property or person, except so far as the latter has, willfully or by want of ordinary care, 
brought the injury upon himself or herself. 

(Civ. Code, § 1714(a).) 

The elements of a negligence cause of action are (1) duty, (2) breach of duty, (3) proximate 
cause, and (4) damages. (See Peredia v. HR Mobile Services, Inc. (2018) 25 Cal.App.5th 680, 687.) 
Premises liability claims use the same four elements. (See Kaney v. Custance (2022) 74 Cal.App.5th 
201, 214 [“A plaintiff must prove a legal duty to use care, breach of that legal duty, and a breach that 
is a proximate cause of injury”].) 

Property owners have a duty to manage their property such that no person on the property is 
exposed to unreasonable harm. (See Brooks v. Eugene Burger Management Corp. (1989) 215 
Cal.App.3d 1611, 1619.) This duty includes an expectation that the owner “maintains their premises in 
a reasonably safe condition. … and, if a dangerous condition exists that would have been discovered 
by the exercise of reasonable care, has a duty to give adequate warning of or remedy it.” (Staats v. 
Vintner's Golf Club, LLC (2018) 25 Cal.App.5th 826, 833 [internal citations omitted].)  

Property owners are not liable for damages caused by trivial defects. (See Caloroso v. 
Hathaway (2004) 122 Cal.App.4th 922, 927.) Whether a defect is dangerous or trivial is determined by 
considering “all of the circumstances surrounding the accident that might make the defect more 
dangerous than its size alone would suggest. (Ibid.) “The decision whether the defect is dangerous as 
a matter of law does not rest solely on the size of the crack in the walkway, since a tape measure 
alone cannot be used to determine whether the defect was trivial. A court should decide whether a 
defect may be dangerous only after considering all of the circumstances surrounding the accident 
that might make the defect more dangerous than its size alone would suggest. [Citation.] Aside from 
the size of the defect, the court should consider whether the walkway had any broken pieces or 
jagged edges and other conditions of the walkway surrounding the defect, such as whether there was 
debris, grease or water concealing the defect, as well as whether the accident occurred at night in an 
unlighted area or some other condition obstructed a pedestrian's view of the defect.” (Caloroso, 
supra, 122 Cal.App.4th at 927.)  

Pursuant to Civil Code section 846: 

(a) An owner of any estate or any other interest in real property, whether possessory or 
nonpossessory, owes no duty of care to keep the premises safe for entry or use by 
others for any recreational purpose or to give any warning of hazardous conditions, uses 
of, structures, or activities on those premises to persons entering for a recreational 
purpose, except as provided in this section. 

(b) A “recreational purpose,” as used in this section, includes activities such as fishing, 
hunting, camping, water sports, hiking, spelunking, sport parachuting, riding, including 
animal riding, snowmobiling, and all other types of vehicular riding, rock collecting, 
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sightseeing, picnicking, nature study, nature contacting, recreational gardening, gleaning, 
hang gliding, private noncommercial aviation activities, winter sports, and viewing or 
enjoying historical, archaeological, scenic, natural, or scientific sites. 

(Civ. Code, § 846.) 

Discussion  

Defendant argues that Defendant is not liable under Civil Code section 864 because its 
property is not open to the public for “recreational use” as defined in the section. “Recreational use” 
of land is defined as use “intended to refresh the body or mind by diversion, amusement or play.” 
(Rucker v. WINCAL, LLC (2022) 74 Cal.App.5th 883, 888.) This is sufficient reasoning for the Court to 
grant summary adjudication as to issue 5. 

Defendant also seeks summary adjuration of issue 6: Plaintiff’s second cause of action for 
premises liability fails because Defendant’s premises are not public property. It is undisputed that the 
accident did not occur on public property. Defendant did not address this issue in its memorandum 
and therefore summary adjudication of this issue is denied.  

Defendant provides Sara Eifler’s declaration to support the claim that Defendant was 
unaware of any defect, trivial or dangerous, in the asphalt outside the hospital’s emergency 
department entrance. (Declaration of Sara Eifler, ¶¶ 2-5.) The Eifler declaration states that Defendant 
has documented a small number of fall incidents at the hospital, a total of four over the period 
between 2018 and 2020. (Declaration of Sara Eifler, ¶ 3.) The Eifler declaration states that none of 
those incidents occurred in the vicinity of the alleged defect, and none of those incidents resulted in 
significant injury. (Declaration of Sara Eifler, ¶¶ 3-5; see also Defendant’s Memorandum, page 4, lines 
7-13.) Defendant also provides Damon Thurston’s declaration to support the claim that the alleged 
defect in the asphalt is less than half an inch deep. (Declaration of Damon Thurston, Ex. 1.) Defendant 
cites to Jones v. Awad (2019) 39 Cal.App.5th 1200 to argue that these declarations establish enough 
facts to indicate that Defendant had no actual or constructive notice of the defect at issue here. 
There, the undisputed evidence showed that no one else had tripped or fell on the garage steps 
(location of the accident) for the 25-years before the plaintiff’s fall. (Ibid. at 1209.) Defendant argues 
that, therefore, it had no duty to act in this case.  

Plaintiff argues that the Eifler declaration should be disregarded in its entirety because Ms. 
Eifler misstated the date Plaintiff suffered its injuries. Plaintiff points out that the Eifler declaration 
lists the incident date as either August or December 2020. (Plaintiff’s Opposition, page 12, lines 26-27; 
see also Declaration of Sara Eifler, ¶¶ 3, 5.) Plaintiff’s incident actually occurred in August 2018. 
(Plaintiff’s Opposition, page 13, lines 1-2.) Plaintiff argues that because the Eifler declaration bases its 
visitor and incident report statistics on the two-year period before 2020 rather than before the actual 
incident date in 2018, it is speculative and should not be considered. (Plaintiff’s Opposition, page 13, 
line 19.) Plaintiff also argues that Ms. Eifler became Defendant’s Risk Manager after the subject 
incident, has no personal knowledge of the incident, and therefore cannot be considered. (Plaintiff’s 
Opposition, page 14, line 1.) In reply, Defendant provided a “corrected” declaration from Eifler stating 
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the correct date of the accident. 

The Court is compelled to agree that the Eifler declaration, although admissible, is not 
conclusive on whether the Defendant had notice of the alleged defect. The statistics within 
encompass a period which came after Plaintiff’s incident and therefore those statistics are mostly 
irrelevant to this matter. Lack of other trip and fall cases before Plaintiff’s incident in 2018 could be 
considered in determining the defect’s seriousness. However, the Eifler declaration provides only 6 
months of data prior to Plaintiff’s accident. The Court cannot conclude that evidence of no accidents 
for 6 months before the accident is enough for Defendant to shift the burden on this issue.   

Therefore, Defendant’s request for summary adjudication as to issues 2 and 4 is denied 
because Defendant has not provided sufficient evidence of their knowledge prior to the accident to 
shift the burden.  

Defendant cites to Stathoulis to argue that the size and circumstances of a defect are the 
important factors in determining its severity and any accompanying duties. Defendant cites to 
Caloroso and Barrett v. Claremont (1953) 41 Cal.2d 70, 74 to support the argument that height 
differences in sidewalk and parking lot concrete of less than half an inch are considered trivial. 
Defendant uses Stathoulis to argue that neither the actual size of the hole, nor its physical 
characteristics or location, give reason to elevate it beyond trivial.  

In response, Plaintiff cites a Second District Court of Appeal decision to emphasize the need 
to consider more than just the size of a defect. (See Kasparian v. AvalonBay Communities, Inc. (2007) 
156 Cal.App.4th 11, 27 [“The court should also look at other factors such as whether the accident 
occurred at night in an unlighted area”].) The Kasparian court considered a defect that was less than 
half an inch deep. (Kasparian v. AvalonBay Communities, Inc., supra, 156 Cal.App.4th at 28-29.) 
Notably, the court determined that because there were conflicting standards regarding the depth 
allowed for such a defect, there were material facts about which reasonable minds could reason 
different conclusions. It also determined that the particular circumstances of that defect carried more 
weight than its mere size. Here, Plaintiff argues that the defect in Defendant’s asphalt may not be 
remarkably large, but other circumstances, such as the incident time at approximately 4:35am, 
outweigh its small size. (Plaintiff’s Opposition, page 11, lines 3-6.) Plaintiff argues that “reasonable 
minds could differ” over the obviousness and dangerousness of the defect. (Plaintiff’s Opposition, 
page 11, line 14.) 

The Court is persuaded by this argument. Caloroso and Kasparian allow for shallow defects to 
be considered trivial or dangerous depending on any other relevant circumstances. All the cases cited 
by Defendant discussed visibility at the time of the accidents, with most accidents occurring on sunny 
days. In Stathoulis, the accident occurred on a “dry, clear evening in an area lit by streetlamp. 
(Stathoulis, supra, 164 Cal.App.4th at 568.) Defendant has not presented evidence of the 
circumstances surrounding that existed at the time of the fall, including facts relating to visibility. 
Defendant has not shown that the hole here is a trivial defect as a matter of law.  Therefore, 
Defendant has not met its burden on this issue and summary adjudication as to issues 1 and 3 is 
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denied. 

Furthermore, Plaintiff references the time of the incident, approximately 4:35am. Defendant 
has provided Plaintiff’s deposition testimony stating that it was dark when Plaintiff stepped into the 
parking lot and tripped over the defect. None of the photos Defendant has provided show the defect 
under similar conditions; they all appear to have been taken during daylight hours. Defendant also 
fails to present any evidence showing the lightening in the parking lot at the time of the accident.  

For the above reasons, Defendants have not met their burden to show a need for summary 

judgment. Based on the presented evidence, there is still a triable issue in this matter. The Court 

denies this motion for summary judgment. 

The Court rules on Plaintiff’s objections to evidence as follows: 

As an initial matter, the Court notes that Plaintiff’s objections to evidence violate the 
California Rules of Court, rule 3.1354 in several ways. In addition, Plaintiff appeared to object to 
several items in one objection. Plaintiff also appears to object to statements of fact included in the 
statement of material facts, which is incorrect. Finally, Plaintiff included additional objections to 
evidence in her response to Defendant’s statement of material facts without including those 
objections in the objections to evidence document.  

1. Thurston dec ex. 1: Overruled as to Plaintiff’s deposition at 45:14-19 and exhibits D to J.  
2. Thurston dec ex. 2: Overruled.  
3. Thurston dec ex. 3: Overruled.  
4. Eifler dec. ¶1: overruled.  
5. Eifler dec. ¶2: overruled.  
6. Eifler dec. ¶3: overruled.  
7. Eifler dec. ¶5: overruled. Although admissible, this evidence is discussed in more detail 

above.  

The Court rules on Defendant’s objections to evidence as follows: 

1. Overruled.  
2. Overruled.  
3. Overruled.  

Finally, the Court notes that Defendant has made two “corrections” to its evidence by 

providing new evidence with its reply papers. Both of these corrected exhibits were considered by the 

Court because one was a clear copying error and the other misstated the date of Plaintiff’s accident 

(which is undisputed by the parties). That being said, the Court rarely allows parties to fix mistakes 

like these in the reply. The better course is for the party to withdraw their motion and re-file it with 
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the correct documents.  

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-01557 
CASE NAME:  LYTTLE VS JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  FOR ORDER REQUIRING PLTF TO FILE AN UNDERTAKING 
*TENTATIVE RULING:* 
 

Defendant John Muir Health’s motion for an undertaking is denied.  
 
Defendant is seeking an order requiring Plaintiff to post an undertaking in the amount of 

$131,654.79 pursuant to Code of Civil Procedure section 1030. Section 1030 states that a defendant 
can bring a motion for undertaking “at any time” based upon the plaintiff being an out of state 
resident and on a showing that “there is a reasonable possibility that the moving defendant will 
obtain judgment in the action”. (Code of Civil Procedure §1030(a).) If the Defendant meets both 
criteria, the court “shall order that the plaintiff file the undertaking in an amount specified in the 
court’s order as security for costs and attorney’s fees.” (Code of Civil Procedure §1030(c).) The Court’s 
finding on whether the defendant has a reasonable possibility of prevailing has “no effect on the 
determination of any issues on the merits of the action”. (Code of Civil Procedure §1030(f).)  

 
The Court can waive the requirement of an undertaking based on financial hardship whether 

or not the plaintiff has obtained a fee waiver. (Alshafie v. Lallande (2009) 171 Cal.App.4th 421, 434.) 
When making this determination, “the court must review the plaintiff's showing, identify deficiencies, 
if any, and give the plaintiff the opportunity to supply additional information that may be necessary 
to establish his or her entitlement to a waiver under the circumstances of the particular case.” (Id. at 
435.) “[N]ot only must the courts exempt poor people entirely, but they may have to reduce the 
security bond required for middle income litigants” to requiring a bond that an out-of-state plaintiff 
cannot afford and “thus deprive them of their day in court.” (Id. at 436; see also Baltayan v. Estate of 
Getemyan (2001) 90 Cal.App.4th 1427, 1435.)  

 
It is undisputed that Plaintiff is an out of state resident, currently residing in Texas.  
 
Next, the Court must decide if the Defendant has shown reasonable possibility of prevailing in 

this case. Defendant’s evidence shows that between 2018 and 2020 there were four falling incidents 
at the Concord facility and none were in the location where Plaintiff fell. (Eifler dec. ¶5.) Plaintiff’s 
accident occurred in August 2018. The Eifler declaration shows that between January and August 25, 
2018 there were no reported falling incidents in the location where Plaintiff fell. 

 
Defendant also argues that its evidence shows that the hole that caused Plaintiff’s fall was 

less than a half inch. Defendant showed Plaintiff several photographs during her deposition and 
Plaintiff stated that these photographs looked like the hole that caused her fall. (Lyttle Depo. 57-63.) 
The photographs attached to the motion are essentially unreadable, however, the same photographs 
were attached to the motion for summary judgment and the Court has considered that version of the 
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photographs for this motion. The Court understands that in one photograph a measuring tape shows 
the hole is about a half inch. What is missing from this evidence is a description of when these 
photographs were taken and whether there had been any repair work to the hole prior to these 
photographs being taken. Furthermore, there is no discussion of the lighting situation when the 
accident happened and no photographs of the hole at night. 

 
While Defendant may ultimately prevail, the evidence presented here is insufficient for the 

Court to find that Defendant has reasonable possibility of prevailing in case. There are too many 
unanswered questions.  

 
The Court also notes that the Form FW-001 provided in the opposition papers is not signed by 

Plaintiff and does not constitute evidence. It is, however, essentially an offer of proof of Plaintiff’s 
financial condition. As explained above, however, Defendant has not shown it has a reasonable 
possibility of prevailing in this case and therefore, the Court need not consider the amount of an 
undertaking. 

 
The Court rules on Plaintiff’s objections to evidence as follows: 
8. Eifler dec. ¶1: overruled.  
9. Eifler dec. ¶2: overruled.  
10. Eifler dec. ¶3: overruled.  
11. Eifler dec. ¶5: overruled. Although admissible, this evidence is discussed in more detail 

above.  
 
The Court rules on Defendant’s objections to evidence as follows: 
1. Sustained. Document is unsigned and thus, hearsay. 
2. Overruled. Defendant provided this declaration with its moving papers.  

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-00517 
CASE NAME:  JESSICA JENNETTE  VS PRECISION SECURITY 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Motion is granted. Plaintiff’s counsel to prepare an order after hearing. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-02305 
CASE NAME:  LEE VS. THE SCHOLTEN CO. 2000 
 *HEARING ON MOTION IN RE:  TO DEPOSIT BY STAKEHOLDER 
*TENTATIVE RULING:* 
 
Unopposed motion by Western Surety to deposit $6,500 and retain $1,000 for fees and costs is 
granted. The court will sign the order provided. 
 

 

  


